STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 98- F-19

Dat e | ssued: June 10, 1998

Request ed by: Car ol d son, Executive Director, North  Dakota
Departnment of Human Services

- QUESTI ON PRESENTED -

Whet her an organi zation receiving reinbursenent for expenses incurred
pursuant to a contract with a state agency entitled "G ant Agreenent"
is "supported in whole or in part by public funds" and is therefore a
"public entity" subject to the open records and neetings | aws.

- ATTORNEY GENERAL'S OPI NI ON -

It is my opinion that an organi zation receiving public funds under a
contract with a state agency is not "supported in whole or in part by
public funds,"” even if the contract is entitled “Gant Agreenent,” as
long as the goods or services provided in exchange for those funds
are reasonably identified in the agreenent and have a fair nmarket
value that is equivalent to the anount of public funds it receives.

- ANALYSI S -

The open records and neetings laws apply to any "public entity."

N.D.C. C. 88 44-04-18, 44-04-19.1 "Public entity" is defined, in
part, as all "[o]rganizations or agencies supported in whole or in
part by public funds, or expending public funds.” N.D. C C

§ 44-04-17.1(12)(c). An organization is supported by public funds if

! The definition of “record” also includes records in the possession
of an agent of a public entity. Wether a contractor is acting as an
agent of a state entity is a question of fact. However, a clause in
the contract attached to the opinion request indicates that the
organi zation will act as an independent entity and retains “sole and
absolute discretion in the judgnment of the manner and neans of
carrying out the [organization's] activities and responsibilities
under this agreenent.” Gant Agreenent, para. VII. This clause, if

followed by the parties in the performance of the agreenent,

i ndicates that the organization is not an agent of the state entity.
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t he amount of public funds it receives exceeds “the fair market val ue
of any goods or services given in exchange for the public funds

whet her [received] through grants, nmenbership dues, fees, or any
ot her paynent.” N.D.C.C. § 44-04-17.1(9). Conpare Adans County
Record v. Geater North Dakota Ass’'n, 529 N.W2d 830, 836 (N.D. 1995)
(“support” does not include a bargai ned-for exchange of val ue).

In the situation presented, the North Dakota Departnent of Human
Services (Departnment) has entered into a contract with a private
or gani zati on. Al 't hough the contract is entitled “Gant Agreenent,”
t he paynent of funds is not unconditional. Instead, the organization
has agreed to provide parent-to-parent technical assistance to
parents, including a 24-hour communication hotline and a parents’
referral network, in exchange for reinbursenent of its allowable
expenses, up to a maxi mum rei nbursenment of $240,000 over the term of
the contract. Thus, the “Gant Agreenment” is, in fact, an
enf orceabl e contract.

Periodic program reports wll be provided to the Departnent.
Rei mbur semrent of all owabl e expenses will be paid upon request through
monthly billings sent to the Departnent. Thus, in addition to the
| anguage in the contract explaining the services provided under the
contract, the periodic program reports and nonthly billings (which
woul d be subject to NND.C.C. § 44-04-18) will reasonably identify the
goods or services provided by the organization and the anount of
public funds it receives in exchange for those goods and services.

Conpare 1996 N.D. Op. Att'y Gen. 99, 101 (no neans to identify how
public funds are spent).

When public funds are provided by a public entity to an organi zation
as reinbursenent for reasonably identified goods and services, the
remai ni ng question is whether the amounts paid by the public entity
reflect the fair market value of those goods or services. As
suggested in the request for this opinion, fair market value is a
guestion of fact that nust be determined on a case-by-case basis.
However, certain facts can be considered in nmaking that
determ nation

“Fair market value” is comonly understood as the amount that a
willing buyer wll pay a wlling seller for certain goods or
services, or the value of the goods or services as determ ned on the
open market. Black’'s Law Dictionary 597 (6th ed. 1990). Thus, if a
conpetitive bid or proposal process was used to award the contract
and establish the reinbursenent rates, the rates resulting from that
process could be presuned to be “fair market value.” Even if a
conpetitive contracting process was not wused, the quality and
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availability of other contractors (or lack thereof) for the sane
goods and services can al so be consi der ed.

Finally, “fair market value” does not exclude, by definition, a
commercially reasonable anobunt of profit for the contractor. The
fair market value of the goods or services purchased by a public
entity will usually exceed the cost of those goods or services to the
contractor. Any profit to the contractor is one factor the public
entity nmust consider in its review of the overall price that it pays
for the goods or services that are being provided.

In conclusion, it is ny opinion that an organi zati on receiving public
funds under a contract with a state agency is not "supported in whole
or in part by public funds,”™ even if provided under a “Gant
Agreenent,” as long as the goods or services provided in exchange for
those funds are reasonably identified in the agreement and have a
fair market value that is equivalent to the anount of public funds it
receives.

The contract referred to in this opinion does not specify that the
organi zation’s records nust be open to the public. As nore and nore
traditional governnment functions are carried out through contracts
with private entities rather than directly by governnmental agencies,

it becones nor e i mport ant to mai nt ai n public access to
non-confidential records regarding public business. Therefore, when
entering into a contract for services, | recomend that agencies

include a provision requiring the contractor to allow public access
to records relating to the services provided by the contractor.

- EFFECT -

This opinion is issued pursuant to NND.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Janes C. Flening
Assi stant Attorney General
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